MGM v. Grokster, now before the U.S.
Supreme Court, has provoked a torrent of amicus
briefs: 23 in support of the entertainment industry
Petitioners, 25 in support of the software company
Respondents, and 7 in support of neither party. The
large volume of briefs reflects the high stakes
involved. On the one hand, the entertainment industry
believes it will suffer irreparable injury from Internet
based copyright infringement if it cannot prevent the
distribution of peer-to-peer software by companies
such as Grokster. On the other hand, the information
technology industry feels that the tests for secondary
copyright infringement liability advocated by
Petitioners and their amici will significantly impede
innovation. Public interest groups concerned about
the dissemination of harmful material over the Internet
line up behind the entertainment industry (which is
ironic, given that these same groups often criticize the
content distributed by the entertainment industry). At
the same time, public interest groups that represent
consumers or promote free speech tend to support
Grokster.

The attached charts attempt to summarize the
various positions taken by the parties and the amici.
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The central question is how does the “Betamax Rule”
fashioned by the Supreme Court in the 1984 case
concerning Sony’s Betamax video cassette recorder

- apply to the facts of this case. In Betamax, the

Supreme Court stated that a manufacturer of a product
is not liable for infringing uses of the product so long
as the product was capable of substantial
noninfringing uses. In their cert. petition, the
Petitioners argued that there was a split between the
Ninth Circuit’s interpretation of Betamax in this case,
and the Seventh Circuit’s interpretation of Befamax in
In re Aimster. Petitioners further suggested that the
Seventh Circuit’s interpretation was superior to the
Ninth Circuit’s. Interestingly, notwithstanding this
framing of the issue, few of the 53 briefs filed fully
endorse either circuit’s interpretation.

TOPSIDE BRIEFS

A. The Betamax Rule.

Among the “topside” briefs — the briefs filed
by amici supporting Petitioners or supporting neither
party — five basic interpretations of Betamax were
advanced.

1. Plain Language. Associations representing
technology companies argued that the “capable of
substantial noninfringing use” means exactly that: “if
there exists a reasonable possibility that there will be
substantial current or future use of a technology for
noninfringing activities, the provider of the technology
is not secondarily liable.” This interpretation
recognizes that the current or future noninfringing
uses might well be well a minority of the uses.

2. Principal or Primary Use. The motion picture and
recording industry Petitioners and several of their
entertainment industry amici argued that the Betamax
safe harbor applied only if lawful uses predominate
over unlawful uses — in other words, only if a majority
of actual uses were noninfringing.

3. Aimster. The songwriter Petitioners and a few
amici appeared to support the Aimster interpretation:
that liability attaches if there are substantial infringing
uses and the provider of the technology fails to
implement available means to prevent the
infringement that are not disproportionately costly.
Thus, even if a majority of the uses are noninfringing,
liability could attach if the provider did not take



sufficient steps to prevent infringement. In this vein,
several amici argued that filtering technology
currently exists that could reduce infringement without
interfering with legitimate uses.

4. Willful Blindness. Several amici argued that the
Betamax defense should not apply when a provider
took affirmative acts to evade responsibility for
infringement, or when the provider had actual
knowledge of the infringing activity and profited from
it.

5. Sliding Scale. The Solicitor General advocated
different tests for liability depending on the relative
amount of infringement. On the one extreme, when a
technology is overwhelmingly used for infringing
purposes, and the commercial viability of the product
is dependent on the infringing uses, there should be
liability. On the other hand, there should be no
liability if the primary use of the product is
noninfringing. In between these extremes — when
infringing uses are predominant but not overwhelming
— a court should consider “subsidiary indicia” such as
what steps the seller could have taken — but didn’t — to
eliminate infringing. This is somewhat different from
the Aimster approach, because Aimster considers
preventative measures even when the predominant use
is noninfringing, while the Solicitor General would
consider such measures only when the predominant
use is infringing. The motion picture and recording
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industry Petitioners seem to agree with the Solicitor
General on this point.

B. Inducement.

Many topside amici asserted that certain
conduct that induces infringement falls outside of the
scope of the Betamax defense, and that the provider of
the technology could incur liability for engaging in
such conduct. However, there were significant
disagreements concerning the type of conduct that
might trigger liability.

1. Inducing Acts Other Than Design and
Distribution. Several of the technology associations
that advocated a plain language reading of Betamax
asserted that a provider could incur liability for acts
other than the design and distribution of the
technology that encouraged infringement. For
example, instructions on how to use the technology to
engage in specific acts of infringement could lead to
liability. ‘

2. Inducing Acts Including Design and
Distribution. Petitioners and entertainment amici
argued more broadly that if a provider engaged in a
pattern of encouraging or assisting infringement,
where part of the pattern was providing a technology
with certain functionalities, liability could attach.
Several amici stated that a business model based on
encouraging mass infringement would lead to liability.
To some extent this pattern of encouragement

approach is predicated on the existence of a continuing
relationship between the provider and the user, which
was absent in Betamax.

C. Rejection of Betamax

Several law professors and economists argued
that Betamax was wrongly decided, or should be
limited to its facts. In its place, the Court should adopt
a comprehensive balancing test, or perform a cost-
benefit analysis regarding design choices.

D. Vicarious Liability

Several topside briefs addressed vicarious
liability. Some amici argued that Betamax provides a
defense to vicarious liability as well as contributory
infringement. Others argued that Betamax does not
provide a defense to vicarious liability because the
right and ability to control infringement implies a
continuing relationship. Several amici argued that the
ability to redesign a product to prevent infringement
satisfies the “right and ability to control” prong for
vicarious liability. Thus, a provider has the right and
ability to control misconduct that it can reasonably
foresee and which it can reasonably combat with
available technology. As noted above, several amici
argued that effective filtering technologies now exist.



BOTTOMSIDE BRIEFS

In general, the bottomside briefs were far more
consistent with one another than were the topside
briefs.

A. The Betamax Rule.

As noted above, the bottomside briefs did not
endorse the Ninth Circuit’s rather idiosyncratic
interpretation of Betamax. Instead, they universally
adopted a plain language interpretation of the “capable
of substantial noninfringing use” rule. They then
variously argued that 1) the rule so interpreted is good
for innovation, free expression, democracy, and
education; 2) the other interpretations advanced by
Petitioners and their amici have no basis in law; 3) the
other interpretations of Betamax would harm
innovation and free expression; 4) using rigorous
economic analysis rather than anecdotal evidence, the
overall harmful impact of P2P software is far from
clear; and 5) reinterpreting the Betamax rule would
have little positive impact on unlawful P2P file
sharing, while it will have a significant negative
impact on lawful activity. Accordingly, Respondents
asked the Court to respect stare decisis and not
overturn or modify the Betamax rule.

Respondents and their amici then argued that

because the software distributed by Respondents, and
P2P software generally, is capable of substantial
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noninfringing uses, the Ninth Circuit’s decision should
be affirmed.

Respondents and some of the amici further
argued that only Congress has the institutional
competence and the legal ability to modify and expand
principles of secondary copyright liability.

B. Inducement

Some amici argued that the inducement
liability advocated by the Petitioners and their amici
did not exist under current copyright principles. Other
amici argued that even if such a theory did exist, the
allegedly inducing acts mentioned by Petitioners all
related to earlier releases of the software which are
still before the district court and therefore are not
before the Supreme Court at this time.

C. Vicarious Liability

Numerous amici asserted that Betamax
provided a defense to vicarious liability. Others
rejected Petitioners’ argument that the ability to
redesign constitutes the right and ability to control
infringement. Some amici responded to the topside
argument that existing filtering technologies could
effectively reduce infringement. These amici
observed that the filters could be easily circumvented
and thus would have little impact on infringement.

D. Other Arguments

A group of law professors questioned the
premise that underlay this entire case: that file trading
constituted an infringement. They argued that in this
and other file sharing cases (Napster and Aimster), no
direct infringers had been named as defendants, and
thus the issue of whether file trading was an
infringement had not been fully explored. They
further argued that many acts of file trading could
constitute a fair use.

Finally, two amici argued that the plain
language interpretation of the Betamax rule was
consistent with international law. The copyright and
IP treaties to which the United States is a party are
silent on the issue of secondary liability; and the
secondary liability regimes in other countries are no
stricter, and often are more lenient, than the Betamax
rule.



TOPSIDE GROKSTER BRIEFS
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TOPSIDE DIRECTORY

American Intellectual Property Law
Association

Kenneth Arrow, lan Ayres, and 8 other
economists

Americans for Tax Reform

Business Software Alliance

Digital Media Association, NetCoalition,
the Center for Democracy & Technology,
and the Informational Technology
Association of America

Defenders of Property Rights

16 Law and Economics Professors on Brief
Authored by Professor James Gibson
Professor Leee Hollaar, University of
Utah

institute of Electrical & Electronics
Engineers

Intellectual Property Owners

Peter Menell, David Nimmer and two other
law professors

National Association of Broadcasters
National Association of Recording
Merchandisers

Solicitor General of the United States
Attorneys General of 40 States

Progress & Freedom Foundation

Video Software Dealers Association

*In Support of Neither Party
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BOTTOMSIDE GROKSTER BRIEFS

NO LIABILITY UNDER BETAMAX

NO LIABILITY FOR URGING INFRINGEMENT OR ASSISTING
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Reinterpreting Betamax will have little impact on P2P infringement.

Consumers
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P2P Software Is Capable of Substantial Noninfringing Uses
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Creative commons
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ACLU/Libraries
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Innovation Scholars
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Musicians
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Specific Solutions
Respondents
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BOTTOMSIDE DIRECTORY

- American Civil Liberties Union, American

Library Association, Internet Archive

- American Conservative Union and National

Taxpayers Union

- 3 Professors from Berkman

Center at Harvard Law School

- Consumer Electronics Association, Computer

& Communications Industry Association
and the Home Record Rights Coalition

- 17 Professors of Computer Science

- Consumers Union, Consumer Federation

of America, Public Knowledge

- Distributed Computing Industry Association
- Eagle Forum (Phylis Schlafly)

- Two economists

- Small technology companies including

Kaleidescape

- Free Software Foundation
- 3 professors of technology and economics

- 11 Law Professors on Brief Authored by

Professor Glynn Lunney

- Three professors from Moritz

Law School, Ohio State University

- 21 Professors of communications and Media studies
- 23 Musicians and Artists
- National Association of Shareholder and

Consumer Attorneys

- Harvard Law Professor Charles Nesson
- National Venture Capital Association
- 6 Law Professors on Brief Authored by

Professor Malla Pollack

- 60 Law Professors and Association for

Computing Machinery on Brief Authored
by Professor Pamela Samuelson

- United States Telecom Association, Cellular

Telecom & Internet, U.S. Internet industry
Association
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